BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

JAMES & BARBARA BAI RD, DOCKET NO.: PT-1999-15

)
)
Appel | ant s, )
)
-VS- ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
THE DEPARTMENT OF REVENUE )
OF THE STATE OF MONTANA, )
)
)

ORDER and OPPORTUNI TY
FOR JUDI CI AL REVI EW

Respondent .

The above-entitled appeal was heard telephonically on
July 12, 2000, in accordance with an order of the State Tax
Appeal Board of the State of Mntana (the Board). The
notice of the hearing was duly given as required by | aw.

Howard A. Card, appearing telephonically on behalf of
the appellants, presented evidence and testinony in support
of the appeal. The Departnent of Revenue (DOR), represented
tel ephonically by Appraiser Carolyn Carman, and the
Depart nent of Nat ur al Resour ces (DNRC) , represented
tel ephonically by Special Uses Forester Marvin W Ml ler,
presented testinony in opposition to the appeal. Test i nony
was presented and exhibits were received prior to the
hearing from the appellants and from the Departnent of
Revenue. The Board then took the appeal under advisenent;

and the Board, having fully considered the testinony,



exhibits, and all things and matters presented to it by al
parties, finds and concludes as foll ows:

STATEMENT OF | SSUE

The issue before the Board in this appeal is the proper
valuation of |land owned by the State of Mntana and | eased
as a cabin site in accordance with 877-1-208, MCA

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing hereon, and of the tinme and place of the
heari ng. All parties were afforded opportunity to present
evi dence, oral and docunentary.

2. The property which is the subject of this appeal is

|l eased from the State of Mntana and is described as

foll ows:
Lot 5, Echo Lake summer hone |ot, Section
5, Township 27N, Range 19W County of
Fl at head, State of Montana. (Assessor code
#DSL3051562) .
3. For the 1999 tax year, the DOR appraised the

subj ect leased lot at a value of $88, 837.

4. The | essees, Janes L. and Barbara Baird, appeal ed
to this Board on January 6, 2000, requesting a reduction in
val ue to $40, 000, stating:

Appr ai sed value is in excess of nmarket val ue.
5. The appellants did not file an AB 26 form for

property review with the DOR



6. The Board has jurisdiction in this matter, pursuant

to 877-1-208 MCA

APPELLANTS' CONTENTI ONS

The appellants presented one exhibit, a one-page, nine-

point statenent explaining why they believe the assessed

val uation of their lease is too high. This docunent follows:

James L. & Barbara Baird
Docket No. PT-1999-15

We fed the assessed valuation of our lease is too high based on the following.

1

Lease #3052042 adjacent to our property was purchased for $40,000 in early 1999
including the improvements. This would put the actual value of the property
considerably below what we have been assessed.

The asking price for privately owned property on the lake in most instances is not
in excess of our assessed value. The value of privately owned property should be
significantly more than a leased property.

The road surface for this lease is gravel road only. This is a negative factor in the
valuation.

The property is not occupied year round as a permanent residence and is for
recreation purposes only. The recreation valuation should be taken into account
and not assessed as part of the lease value.

The first 100 feet of the shoreline is for public use. This should have a negative
effect on the value of the lease property.

Taxes for all comparable leases should be fair and comparable. We believe this
increase puts in unfair burden on the property.

This particular lease is very steep and not completely usable. Access to and use of
theleaseis restricted. The effect of this should be reduced off the valuation.

The large increase in lease rates will make this property very unlikely to be
marketable for any reasonable value.

We wish to appoint Howard A. Card as our agent to act for us at the telephone
hearing on July 12, 2000. His telephone number is (403)752-3686.

/s/ BarbaraBaird

M. Card testified that the position of the appellants

is “pretty nuch outlined in our presentation” (Exhibit 1).

He elaborated on sonme of the points in the exhibit, as

follows. Under item 1, “even though the |ease next door was



agreed at a value of $107,000, including the |ease, they
still, in fact, only paid #40,000 for the property,
including the lease, so that the fair market value of the
| ease, even though they have agreed to a valuation of the
| ease, we believe is in excess of what the real fair market
value of the lease is. Itens 2 and 3 are fairly self-
explanatory. Item 4 is, in the Bairds’ case, this is a
recreational wunit, and there are units around the |ake
occupied on a year-around basis. And theirs is a pretty nuch
summer use only, occasional use in the wnter, but very
little. So the cost and the value of this, if the value of
the lease is left like this, makes the cost of maintaining a
summer use residence very high. Item 5 is very self-
explanatory...; item 6 is explanatory. Item 7 is one area
that we would have |iked addressed very carefully in that
this particular lease is very steep, and a good deal of the
| ease is really not usable by the |ease users because of the
steepness of it. Item 8, we believe that if the |ease rates
are maintained, that it's very difficult for people to
justify the cost of maintaining the property and keeping it
so that the value of the lease that they' re putting in, the
| ease rate that’s there, is very high in relation to the

anount of use that the property gets.”



M. Card testified that the appellants set their
requested |l and value at $40,000 because that was the sale
price of the adjacent property. He stated that they did not
appeal the value of their inprovenents because they believe
that the assessed value of the inprovenents is close to what
they are worth. He also stated that the appellants are
“strongly considering listing the property presently to
sell. They have not listed it as of this date, but ... they
are strongly considering it.”

In response to Ms. Carman’s question regarding ltem 1
of Exhibit 1, M. Card testified that for $40,000, the
pur chasers of t he adj acent property had pur chased
“everything, including the right to the |ease. They didn't
pay $147,000 for the property and the lease. So, if the
| ease is worth $100,000, they should have paid $142,000 for
the property even though they agreed that the |ease had a
val ue of $102,000. They still, in fact, only paid $40, 000
for the property, including the right to the |ease; so, |
think that the $102,000 is in excess of the real value of
the lease.” Regarding the wunusable area of the subject
property, as described in Item 7 of Exhibit 1, M. Card
testified that he had visited the property, and “if you go
from the parking lot down to the house, it’'s very steep.

They’ve had to build a very steep set of stairs to get



there. That portion of the property is all not usable, and
you don’'t get wusable property until you get down to the
house.” He stated that there are other properties on Echo
Lake with areas as steep as the subject property, but there
are also “many properties that are not quite as steep.” He
testified that he believes that “the State of Mntana is
using a correct system to determine how they value the
| eases, but | think that in this instance, | don't think
that the property would sell for $90,000... so little of the
property, a portion of the property is not usable... | still
do believe that it is very steep and at |east one-third of
the lease is really not usable and should have an adj ust nent
in the lease value to that... | think if you could find a
simlar property, it would sell for quite a bit less than
the $88,000 appraised valuation that it has.” Al though M.
Card had |ooked at sone sales, he stated that he had not
anal yzed t hem

DOR S CONTENTI ONS

Several of the DOR s exhibits which had been sent to
the Bairds had not been forwarded by them to M. Card.
However, he indicated to the Board that he could obtain the
docunents later, and it would not be necessary to fax them
to him at this time. Exhibit A is a statenment entitled

“Addressing the Bairds Questions” that was prepared by M.



Carman in response to appellants’ Exhibit 1. This docunent,
in pertinent part, follows:

1. Lease #3052042 adjacent to our property was purchased for $40,000 in early 1999
including the improvements. This would put the actual value of the property
considerably below what we have been assessed. Answer: The $40,000 was what
was paid for the improvements only. DOR’s value on that improvements is
$23,840. $16,160 Amount Paid above and beyond value of improvements. The
yearly lease on this lot is $3,584.98 which is 3.5% of the lots 1997 reappraised
value of $102,428. The lease amount was knowingly agreed to at the purchase
of the impr ovements.

2. Theasking price for privately owned property on the lake in most instances is not
in excess of our assessed value. The value of privately owned property should be
significantly more than a leased property. We have attached 4 listings. These are
asking prices only. Answer: The DOR has not valued the property using 1999-
2000 asking prices. The property was valued by studying the valid sales
collected between 1992-1995 (See land value sales sheet). The listings that
were provided by the lessee were not as comparable to the property as other
listing that are also on the market at a higher value. Examples of some of the
sales on Echo lake 1992-1995 (see Echo lake map): A 142" by 150" lot sold for
$90,000 or $634 per lake front foot, in January 1993. A 154" by 210’ lot sold
for $65,000 or $422 per lake front foot in July 1995. A 200' by 220' lot sold
for $92,500 or $462 per lake front foot in January 1993. A 192' by 277" lot
sold for $101,325 or $528 per lake front foot in February 1995. | do not know
of any competitive bids for state lease lots in our area, however several lots
have changed lessees in the last few years on Echo lake. Examples of the new
lessees that have accepted the rental fee agreement based on 1997 reappraisal
values: A lot 170 x 275 DOR value $102,428 lease amt. $3,584.98. A lot 127 x
191 DOR value $69,343 lease amt. $2,427.01.

3. Theroad surface for this lease is gravel road only. This is a negative factor in the
valuation. Answer: All side roads around the Echo lake area aregravel. Thisis
common.

4. The property is not occupied year round as a permanent residence and is for
recreation purposes only. The recreation valuation should be taken into account
and not assessed as part of the lease value. Answer: The lease states that it is not
intended for year round inhabitance.

5. Thefirst 100 feet of the shordine is for public use. This should have a negative
effect on the value of the lease property. Answer: See Dept. of Natural Resour ces
and Conservation handout dated January 14, 1998 highlighted area.

6. Taxesfor all comparable leases should be fair and comparable. We believe oursis
very high comparable to other similar leases. Answer: After careful
consideration and research | do not find the land valuation to be in error.
Rental rates of leased property are all based on the same criteria. If the L essee
finds the rotated manor (sic) of value application unfair. That is not
something | can address asits not my department’s ar ea.

7. Thisparticular leaseis very steep and not completely usable. Access to and use of
the lease is restricted. The effect of this should be reduced off the valuation.
Answer: This Lot has its parking area at the top of the property —it is more
than adequate parking compared to many of the leased lots. The property



slopes down to the lake as can be seen by the photos. However the steepnessis
not as great as other leased lots such as lots 14 — 17 of Echo Lake summer
home lots. The Slope of thislot is not unusual for Echo lake property. The sale
on 1/1993 for $90,000 is a much steeper aimost vertical lot. The lot that sold
1/1995 for $101,325 is also much steeper. Rutted gravel roads typical to the
area access both of these lots. Asfor the lease restrictions they are part of the
rental agreement. The Department of Revenue has appraised lot 5 as a
privately owned, fee simple parcel for its owner the State of Montana; the
rentsreceived go for the school trust fund revenue.

DOR Exhibit B is a map of the Echo Lake area depicting
four sales that occurred between January 1993 and July 1995.
The sales information is as foll ows:
(1) A 142 by 150" lot sold for $90,000 or $634 per lake front foot, in January 1993
(2) A 154" by 210" lot sold for $65,000 or $422 per lake front foot in July 1995
(3) A 200" by 220" lot sold for $92,500 or $462 per lake front foot in January 1993
(4) A 192 by 277 lot sold for $101,325 or $528 per lake front foot in February 1995
Ms. Carman testified that the sales were all deeded
properties because “that is the only kind we can use to
establish value for properties. W have to look at fee
sinple properties that were sold in an arnms |length
situation between a willing buyer and a willing seller to
cone up with land valuation. W do not treat state |eased
property any different than fee sinple property, because we
are appraising it for the State of Mntana, who owns it fee
sinple.”
Exhibit B also includes exanples of two new |eases in
which the new | essees have accepted the current rental fee

agreenent. The lease information is as foll ows:



(1) Alot 170 X 275 DOR value $102,428 lease amt. $3,584.98
(2) Alot 127 X 191 DOR value $69,343 lease amt. $2,427.01
Exhibit C is a two-page docunent. Page 1, entitled
“Property Assessnment Division Valuation and Assessnent
Procedures,” states the purpose and the procedure for the
val uation of Departnent of State Lands (now DNRC) cabin site
| eases. Under the “Procedure” section of the docunent, the
foll ow ng has been highlighted by the DOR “The appraiser is
responsi ble for determining a value for cabin sites for each
appraisal cycle. The valuation of adjacent |and parcels
should serve as the basis for valuation of the cabin site
acreage.” Page 2 of Exhibit C contains portions of Senate
Bill 195 from an wunspecified legislative session, wth
hi ghli ghted portions of Section 77-1-208, MCA. In pertinent
part, the exhibit follows (highlighted sections are denoted
with bold italic type):

Section 9. Section 77-1-208, MCA, is amended to read: “ 77-1-208. Cabin site licenses
and leases — method of establishing value. (1) The board shall set the annual fee based on
full market value for each cabin site and for each licensee or lessee who at any time wishes
to continue or assign the license or lease. The fee must attain full market value based on
appraisal of the cabin site value as determined by the Department of Revenue... The
value may be increased or decreased as a result of the statewide periodic revaluation of
property pursuant to 15-7-111 without any adjustments as a result of phasing in values
(emphasis supplied)...

Exhibit D is a three-page fact sheet that had been
prepared by Jeanne Fairbanks of the DNRC, explaining the
history of the cabin site |ease program and the various

| egi slative changes in the |lease fees. M. Mller testified



that “the state legislature set our |lease fee rate at five
percent of the appraised value of the property and decided
that they wanted the DOR to do the appraisals for us rather
than DNRC doing the appraisals. They wanted to kind of
separate the responsibilities there, and we set the |ease
fees. Due to the fact that we understand that there is a
substantial difference between appraised nmarket value of fee
sinple land and of |eased |lands, that five percent |ease fee
rate was reduced to three and one half percent to account
for the fact that this is leased land, and the |essees do
have to get perm ssion fromthe DNRC to do inprovenents and
other things on the property. They don’'t own the property
outright, so there is a reduction in value there that is
accounted for in the lease fee. So, presently what we're
doing is, we nmultiply the appraised value that we get from
t he Departnment of Revenue by three and one half percent, and
that’s the annual |ease fee for the property.” Page three of
this exhibit includes a discussion of the 100-foot setback
that is referred to in Item 5 of Exhibits 1 and A and
reads, in pertinent part:

100" Setback: All leases have a 100" setback from all bodies of water for placement of
improvements other than docks or boat houses. This 100" strip also provides for members
of the public to enter state land that borders our subdivisions. The genera recreational
access law and rules further support this by categorically closing all cabin and homesites to
the public for recreational uses. Therefore, the public cannot picnic, camp, fish etc. within
this 100" area. The Lessee is the only one that enjoys al rights to the water frontage
associated with their lease.

10



Exhibit E is a conmputer print-out of sections 77-1-208
through 77-1-211, MCA, relating to <cabin site |eases.
Exhibit F is a nenorandum from Jeanne Fairbanks, West Side
Supervi sor, Special Uses Managenent Bureau, DNRC, dated
January 14, 1998 to the Flathead County Appraisal Ofice
regarding state |eases on Rogers Lake. The highlighted
section of this nmenorandum relates to the 100-foot setback
and reads, in pertinent part, as follows (the highlighted
area is denoted by bold italic type):

All leases have a 100" setback from all bodies of water for placement of improvements
other than docks or boathouses. This 100" strip also provides access for members of the
public to enter state land bordering our subdivisions. The general recreational access law
and rules further support this policy by categorically closing all cabin and home sitesto the
public for recreational uses. Therefore, the public cannot picnic, camp, fish, etc. within
this 100" area. The Lessee is the only one to enjoy all rights to the water frontage
associated with their lease.

Page 2 of Exhibit F lists 15 rules and regul ations for cabin
sites as approved by the State Board of Land Comm ssioners
on May 13, 1959, and states that failure to conply with the
rules “may result in termnation of |ease.”

Exhibit G is a three-page exhibit. Page one is a copy
of the property record card for the subject property,
indicating a wwdth of 135 front feet on Echo Lake with a
depth of 284 feet. Page two shows the calculations used to
arrive at the land value of $88,837. The subject lot’'s 135
feet of lake frontage is valued at $685 for the first 100

feet of frontage ($68,500). The remamining 35 feet is valued

11



at a residual value of $415 per |ake front foot ($14,525),
for a total of $83,025. This value is then nultiplied by the
depth factor of 107% M. Carman expl ained that the standard
| ot depth is 250 feet, the subject |ot has a usable depth of
284 feet, and the fornmula for determning the depth value is
found in the Montana Appraisal Mnual. Page A32-9 of this
manual , “Lot Depth Valuation Factors,” in summary states:

These tables are to be used as guides for calculating values for lots that are either
shorter or longer than the standard lot depth in the area...

...Select the actual depth of the lot and follow across to the proper standard lot
depth for the area being appraised. The figure encountered is the percentage factor
to be applied to the front foot value of the lot. The modified front foot value is
then multiplied by the width of the lat. (emphasi s added)

...The front foot depth factor is equal to the square root of the ratio of the actua
depth to the standard depth. (emphasis added)

Using the above formula results in the follow ng depth
factor calculation for the subject property: ?2284/250 =

?1.136 = 107% $83,025 x 1.07 results in a value of $88, 837.
Page three of Exhibit G is a map of Echo Lake summer
home lots, indicating the acreage of each lot and the
| ocation of the subject Lot 5, published by the State
Forestry Departnent in 1956. The map contains a notation
that the usable depth of Lots 1 through 20 is assuned to
extend only to the road. M. Carman pointed out that,

according to the map, the subject property has 296 feet on

12



the north side and 272 feet on the south side, so the DOR
used an average of 284 feet for the | ot depth.

DOR Exhibit H is a three-page exhibit of information
from the ReMax of Bigfork web page containing recent
listings of vacant |and properties on Echo Lake and other
nearby | akes and rivers. M. Carman stated that she offered
this exhibit to support the DORs position that its
appraisal is an accurate reflection of market values in the
Echo Lake area. These sales listings were not used to val ue
t he subject property.

DOR Exhibit |1 is a copy of the CALP (conputer-assisted
land pricing) nodel wused for neighborhood 891.FF, the
subj ect nei ghbor hood. Properties i ncl uded in this
nei ghborhood are |ocated on Echo Lake, Peterson Lake and
Abbott Lake, and Ms. Carman testified that these three | akes
are connected through waterways. Fourteen sales were
included in the table, with only nine being used in |and
sal es analysis. A base rate of $684 per |ake front foot was
determ ned, based on a standard |ot size of 100 feet of | ake
frontage and 250 feet of depth. M. Carman testified that
the $1.00 difference between the $684 per foot for the first
100 feet shown on the CALP table and the $685 shown on

Exhibit Gis due to rounding.

13



Exhibit J contains two photographs, dated April 17,
2000, of I|ease #3052042, which is adjacent to the subject
property and is referred to in Item 1 of Appellants’ Exhibit
1. Exhibit K contains four photographs of the subject
property, taken on COctober 13, 1999 and April 17, 2000. Ms.
Carman testified that the photographs help denonstrate that
the subject |ot has a typical slope for Echo Lake |ots. She
stated that no adjustnent had been nmade to the property for
t he topography, or steepness, of the lot and that “we have
lots that are nuch steeper than this that have sold wth
quite high values, and we have a few lots that are |ess
steep than this, but this is pretty average for Echo Lake.”

Ms. Carman concluded her presentation by stating, “I
stand on the valuation that we have, $88,837, as being fair
mar ket value for this type of property. And in |ooking at
what properties have sold that were of simlar topography,
si ze, shape, wusability, which you cannot tell from | ooking
at a flat piece of paper on a CALP sheet, | totally stand by
our value.”

BOARD S DI SCUSSI ON

The Board has studied the history of the I|egislation
that regulates fees for state cabin site |eases, as enacted
in 1983 and anended in 1989 and 1993. 877-1-208, MCA states

that "The board (of |and comm ssioners) shall set the annual

14



fee based on full nmarket value (enphasis added) for each
cabin site and for each licensee or |essee who at any tine
Wi shes to continue or assign the license or |ease. The fee
must attain full market value (enphasis added) based on
appraisal of the cabin site value as determned by the
departnment of revenue..." The original |egislation, which
was enacted by the 1983 legislature as House Bill 391
(Chapter 459), reads, in pertinent part:

AN ACT TO REQU RE THAT |IF THE BOARD OF LAND COWM SSI ONERS
ADOPTS RULES TO ESTABLI SH THE MARKET VALUE OF CABIN SITE LI CENSES
AND LEASES, IT ADOPT A METHOD OF VALUATI ON OF CURRENT CABIN SITE
LI CENSES AND LEASES BASED UPON AN APPRAI SED LI CENSE OR LEASE VALUE
AND A METHOD OF VALUATION OF I NITIAL CABIN SITE LI CENSES OR LEASES
BASED UPON A SYSTEM OF COVPETI Tl VE BI DDI NG AND PROVI DI NG FOR THE
VALUATI ON, DI SPCSAL, OR PURCHASE OF FI XTURES AND | MPROVEMENTS

VWHEREAS, on February 13, 1981, t he Boar d of Land
Comm ssi oners proposed to adopt rules concerning surface |icenses
and |leases for the use of state forest l|ands for recreational
cabin sites by private individuals, which rules would have
established the market value of recreational cabin site |icenses
and | eases by a system of conpetitive bidding; and

VWHEREAS, the rules would have allowed out-of-state interests
and other parties to increase by conpetitive bidding the cost of
current cabin site licenses and |eases and would thereby have
wor ked a hardshi p on or dispossessed current |icensees and | essees
and were therefore subsequently w thdrawn by the Board; and

VWHEREAS, the policy of this state for the leasing of state
| ands as provided in 77-1-202 is that the guiding principle in the
| easing of state lands is "that these |lands and funds are held in
trust for the support of education and for the attai nment of other
worthy objects helpful to the well-being of the people of this
state"; and

WHEREAS, allowi ng current cabin site |licensees and | essees to
continue to enjoy the benefits of existing |icenses and | eases and
the benefits of their labor is a worthy object helpful to the
wel |l -being of the people of this state in that it pronotes
continuity in the case of state |ands, pronotes use of state |ands
by the public by granting a mninmal expectation of continuing
enj oynent, and pronotes satisfaction with governmental processes.

THEREFORE, it is the intent of this bill to direct that if
the Board of Land Comm ssioners adopts any rules under whatever
exi sting rul emaking authority it may have to establish the market

15



value of current cabin site licenses or |eases, that the Board, in
furtherance of the state policy expressed in 77-1-202, adopt a
met hod of establishing the market values of cabin site |icenses
and | eases which woul d not cause undue disruption to the lIives and
property of and useful enjoynent by current |icensees and | essees.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF MONTANA:

Section 1. Method of establishing nmarket value for I|icenses
and leases. (1) If the board adopts, under any existing authority
it may have on Cctober 1, 1983, a nethod of establishing the
mar ket value of cabin site licenses or |eases differing fromthe
met hod used by the board on that date, the board shall under that
authority establish a nethod for setting the market val ue of:

(a) each cabin site license or lease in effect on Cctober 1,
1983, for each licensee or l|lessee who at any tine wshes to
continue or assign his license or |ease, which nethod nmust be 5%
of the appraisal of the license or |ease value of the property
(emphasi s added), which value may be increased or decreased every
fifth year by 5% of the change in the appraised value..."

M. MIller had testified in a previous appeal (Mrilyn
A. & Daniel E. Harnmon vs. Departnent of Revenue, PT-1999-19)
that, followng the passage of the above |Iegislation,
statewide neetings were held with |essees, who expressed
their concerns with the 5% fee. This resulted in the
reduction to 3.5% (or 70% of the 5%, as inplenented by
Senate Bill 226 (Chapter 705), passed by the 1989
| egislature. As introduced, Senate Bill 226 proposed a
reduction of the 5% fee to "1.5% of the appraisal of the
cabin site value as determned by the county appraiser." The
fiscal note for the bill stated: "The significant difference
between the current process and this proposed law is the
percentage used to derive the rental. Current |aw provides
that the rental wll be 5% of the |ease value (3.5% of

apprai sed value). The proposed legislation sets the rental

16



at 1.5% of appraised value." (Enphasis added) During the
February 1, 1989 hearing on Senate Bill 226 before the
Senate Conmttee on Natural Resources, the follow ng exhibit

was presented by the bill's sponsor, Senator Matt Hi nsl:

RENTAL RETURNS ON CABIN SI TES ON STATE LANDS

The Forestry Division - Departnent of State Lands is charged
with the responsibility of adm nistering the cabin sites...

According to the Forestry Division, 633 cabin sites have been
identified on state lands. Alnost all of these sites are in areas
west of the Continental Divide... Al of the identified state |and
cabin sites were under |ease under the old | aw

The 1983 Legi sl ature passed HB 391 which instructed the Board
of Land Comm ssioners to change the nmethod of valuing cabin site
| i censes and | eases after COctober 1, 1983, to:

(a) each cabin site license or lease in effect on
Cctober 1, 1983, for each |licensee or | essee who at any tinmes
wi shes to continue or assign his license or |ease, which

met hod nmust be 5% of the appraisal of the license or |ease

val ue of the property... (Enphasis added)

The problem surfaced when the departnent began to inplenent
the 1983 law in 1987 and began issuing notices that the renta
fees would be 5% of the appraised value of the land, interpreting
| ease value to be market value. (Enphasis added) That judgnent
shot the | eases which had been $150 a year up to $2,300 a year, in
some cases. A storm of protests from the |essees got the
departnment to reconsider and the Board deternmined that the "Il ease
val ue" would be 70% of the appraised market value, then applied
the 5% (Enphasis added) The nethod still drove the |eases sky
hi gh and brought into play the appraisal values which the |essees
protested. The departnment appraisers then re-visited the sites and
began meki ng adj ustnents, sonme of the reappraisals dropped as nuch
as $10,000. There seens to have been no standard judgment. As an
exanple a |ease, which about five years ago was $50, went up to
$150 and then went up to $2,300, then dropped $910 a year. This
expl ai ns why peopl e are upset.

Senate Bill 226 would be a sinple and uniform procedure: The
County apprai ser, who already goes on the property to appraise the
i nprovenents, would appraise the land, just as he does the

nei ghbor. Since the |essee does not have the rights of the fee-
sinmpl e | andowner, and since the state reserves a "public corridor”
on the beach, the |essee does not have a private beach and
adj ustnments in val ue woul d be nmade accordingly. (Enphasis added)

Then if the rental fee would be 1.5% of the appraised val ue,
the | essee woul d be paying about the same as his neighbor pays in
taxes to support the governnment. However, in this case of state
lands, it would go to the state elenentary and secondary school
f unds.
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If the lessee didn't like the appraisal value, he would have
the sane appeal structure as any other |andowner and the system
woul d be uniform"

Senator Hnsl testified that "the 1.5% figure 1is
arbitrary but the state will find that the total tax runs
between 1.4 and 1.8 of the market value." During the
commttee's executive action on the bill, 1.5% was anended
to 2% As anended, the bill was transmtted to the House and
was heard by the House Taxation Commttee on March 31, 1989.
During the hearing an amendnent was proposed to return the
fee to the original 5% but the anendnent failed. The
commttee passed the bill with the 2% rate to the House
floor for action, where it was anended to 3.5% and passed

The joint House/ Senate conference conmttee considering the

bill's anmendnents allowed the 3.5% to remain, and the fina
bill was passed with that percentage. The joint conference
commttee also added a provision to the bill for a mninum

fee, so the final |anguage of the relevant section reads as
follows: 877-1-208, MCA, 1 (a)...The fee nmust be 3.5% of the
appraisal of the cabin site value as determned by the
departnment of revenue or $150, whichever is greater..."
(Enmphasi s added)

Senate Bill 424 (Chapter 586), passed by the 1993
| egi sl ature, anended 877-1-208 to elimnate the 3.5% annua

fee, substituting the language that is presently in statute:
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"(1) The board shall set the annual fee based on full market
value for each cabin site... The fee nust attain full market
value based on appraisal of the <cabin site value as
determ ned by the departnent of revenue." (Enphasis added)
An attenpt was nmade in the Senate Taxation Commttee to
restore the Jlanguage to 3.5% but the anmendnent was
defeated. The statute has not been further anended since
1993.

The applicable Admnistrative Rules of Mntana state:

36.25.110 M NI MUM RENTAL RATES (6)(a) Effective March 1,

1996, and except as provided in (b), the mninumrental rate
for a cabinsite lease or license is the greater of 3.5% of
the appraised market val ue  of the |and, excl udi ng
i nprovenents, as determned by the departnent of revenue
pursuant to 15-1-208, MCA, or $250. (enphasis added) (b) For
cabinsite leases or licenses issued prior to July 1, 1993
the mnimumrental rate in (a) is effective on the later of
the following dates: (i) the first date after July 1, 1993,
that the lease is subjected to readjustnent pursuant to the
terms of the |lease, or the first date after July 1, 1993, of
| ease renewal, whichever date is earlier; or (ii) Mrch 1,
1996. (c) Until the mninumrate in (a) becones applicable,
the mnimum rate is the greater of 3.5% of the appraised

market value of the |land, excluding inprovenents, as
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determ ned by the departnent of revenue pursuant to 15-1-
208, MCA, or $150.

The Board recognizes the valid concern that potential
buyers of |eased properties nay be deterred by probable
future increases in lease fees. The Mntrust Suprenme Court
deci sion (Montanans for the Responsible Use of the School
Trust V. State of Mont ana, ex rel. Board of Land
Comm ssioners and Departnent d Natural Resources and
Conservation, 1999 Mnt. 263; 989 P.2d 800 was filed by a
citizens' action group, Mntanans for the Responsible Use of
the School Trust, against the Mntana Board of Land
Comm ssioners and the Departnent of Natural Resources and
Conservati on, challenging fourteen school trust | ands
statutes, including 877-1-208, MCA, relating to cabin site
| eases. The decision, in pertinent part, states: "9Y26 The
District Court (of the First Judicial District) ruled that
877-1-208, MCA did not violate the trust because it requires
that full market value be obtained. However, the District
Court found that the Departnment had a policy of charging a
rental rate of 3.5% of appraised value (hereafter, the
rental policy) and that Mntrust had introduced an econom c
analysis of cabin site rentals showng that the rental
policy's 3.5% rate was 'significantly below a fair narket

rental rate.' The District Court concluded that the rental
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policy violated the trust's constitutional requirenent that
full market value be obtained for school trust |I|ands...
131...we conclude that the rental policy violates the
trust... In the present case, the trust mandates that the
State obtain full market value for <cabin site rentals.
Furthernore, the State does not dispute the District Court's
determ nation that the rental policy results in bel ow market
rate rentals. W hold that the rental policy violates the
trust's requirement that full market value be obtained for
school trust lands and interests therein."

Future large increases in |lease fees as a result of the
Montrust suit may have results that are unfavorable to
present | easeholders, including fewer potential buyers for
their properties and declining values of their inprovenents.
Two previous Board decisions relevant to these concerns are
DOR v. Louis Crohn, PT-1997-158, and DOR v. Burdette Barnes,
Jr., PT-1997-159. In both instances, the Board stated that
"the inprovenents that are located on this lot are not a
part of the appeal before the Board. It is arguable that the
value of the inprovenents has been inpacted by the
increasing lease fee to a point where they are not
attractive on the market. The testinony of other |essees in
ot her appeals that have in fact been attenpting to sell the

i nprovenents and have not received a great anount of
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interest from potential purchasers, mght be indicative of
the fact that potential buyers are aware of the anount of
the annual fee and believe they nust be conpensated by a
| ower purchase price for the inprovenents." (Enphasis added)
The appellants in this case, as in the previously cited
appeal s, only contested the value of the |and.

The DOR s statutory m ssion, pursuant to 815-8-111, MCA
and 877-1-208, MCA, is to arrive at market value, or what a
property would sell for on the open market. The CALP table
for neighborhood 891.FF (Exhibit 1) indicates a base price
of $684 per front foot for a 100 foot by 250 foot lot, with
an adjusted rate of $415 per front foot. The subject |ot,
with 135 front feet, is valued at $685 per front foot for
the first 100 feet ($68,500) and $415 per front foot for the
remai ning 35 feet ($14,525), for a total of $83,025, or an
average of $615 per front foot. This anmount has been
adjusted by the 107% depth factor to arrive at the total
| and val ue of $88, 837.

Conpar abl e sales presented by the DOR are summarized in

the follow ng table:

Sale No. Sale Date Size of Lot Sale Price Price per f.f. | Time-adjst.
price per f.f.
1 1/93 142 x 150 $90,000 $634 $849
2 7/95 154 x 210 $65,000 $422 $446
3 1/93 200 x 220 $92,500 $462 $620
4 2/95 192 x 277 $101,325 $528 $583
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The average tine-adjusted price per front foot for the
DOR s four conparable sales is $624.50, which is conparable
to the $615 per front foot value of the subject lot. M.
Carman presented several current sales (Exhibit H as
“suppl enmental data, substantive evidence,” in support of the
DOR val ue. These include sales of two half-acre lots on Echo
Lake, each wth 100 feet of waterfront, that sold for
$79, 000 each, or $790 per front foot. The Board is satisfied
that the DOR has arrived at a valid indicator of market
val ue for the subject |ot.

The appellants presented no conparison sales of vacant
properties to support their contention that the property’s
assessed value was too high, other than the $40,000 sale of
the adjacent land with inprovenents in 1999. However, the
purchasers of this property had agreed to the annual |ease
paynment of $3,584.98, which is 3.5 per cent of the lot’'s
1997 reapprai sed value of $102,428. This value is conparable
to that of the subject property.

Al though the appellants stated that “the value of
privately owned property should be significantly nore than a
| eased property” (ltem 2, Appellants’ Exhibit 1), Montana
statutes require that |eased property be appraised at ful
mar ket value (877-1-208, MCA). The DOR cannot nmake any

distinction between fee sinple and |eased property when

23



determining its value. M. MIller had testified in the
appeal previously cited, Marilyn A & Daniel E Harnon vs
DOR, PT-1999-19, that in 1983 the legislature set the |ease
fee values at 5% of the |ease/license value of the property.
The DNRC held statewi de neetings with the |essees regarding
the fee, and |essees protested that "it wasn't fair to pay
5% of the appraised value because these were |easeholds;
it's not fee sinple property; they don't own it; they don't
have controlling rights; and they can't do whatever they
pl ease out there w thout getting permssion fromthe state.”
Through negotiations, it was determned that the appraised
value would be 70% of the 5% resulting in the 3.5%
presently being used, according to M. Mller. He further
testified, "we devalued the property values basically by
30% That was essentially set into law in 1989 by Senate
Bill 226, passed by the legislature. The |ease rate was set
at 3.5% to account for the |lease value, and so the |aw
itself is factored to account for the fact that this is
| eased property." (enphasis added)

The Board believes that the DOR has adequately
responded, in its Exhibit A to each of +the concerns
expressed by the appellants in their Exhibit 1. The
appellants did not present sufficient evidence to support

their requested val ue.
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CONCLUSI ONS OF LAW

1. The State Tax Appeal Board has jurisdiction over
this matter. 815-2-302 MCA and 877-1-208, MCA

2. 815-8-111, MCA. Assessnent - market value standard -
exceptions. (1) Al taxable property nust be assessed at
100% of its nmarket val ue except as otherw se provided.

3. 877-1-208, MCA. Cabin site licenses and |eases--
met hod of establishing value. (1) The board shall set the
annual fee based on full market value for each cabin site
and for each licensee or |lessee who at any tinme w shes to
continue or assign the license or |ease. The fee nust attain
full market value based on appraisal of the cabin site val ue
as determned by the departnent of revenue...The value my
be increased or decreased as a result of the statew de
periodic revaluation of property pursuant to 15-7-111
w thout any adjustnents as a result of phasing in values. An
appeal of a cabin site value determ ned by the departnent of
revenue nust be conducted pursuant to Title 15, Chapter 2.

4. It is true, as a general rule, that the appraisal
of the Departnent of Revenue is presunmed to be correct and
that the taxpayer nust overcone this presunption. The
Depart ment of Revenue shoul d, however, bear a certain burden
of providing docunented evidence to support its assessed

values. (Western Airlines, Inc., v. Catherine M chunovich et
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al ., 149 Mont. 347, 428 P.2d 3, (1967).

5. The Board concludes that the Departnent of Revenue
has properly followed the dictates of 877-1-208 (1), MCA in
assigning a market value to the subject property for |ease
f ee purposes.

6. The appeal of the taxpayers is hereby denied and the
deci sion of the Departnent of Revenue is affirned.
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11
11
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ORDER

I T I'S THEREFORE ORDERED by the State Tax Appeal Board
of the State of WMntana that the subject l|and shall be
entered on the tax rolls of Flathead County by the Assessor
of that county at the value of $88,837 for the land as
determ ned by the Departnent of Revenue. The appeal of the
| essees is therefore denied.

Dated this 27th day of July, 2000.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai r man

JAN BROMWN, Menber

JEREANN NELSON, Menber

NOTI CE: You are entitled to judicial review of this Oder
in accordance wth Section 15-2-303(2), MCA Judi ci al
review nmay be obtained by filing a petition in district
court within 60 days follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 27th day
of July, 2000, the foregoing Order of the Board was served
on the parties hereto by depositing a copy thereof in the
US Mils, postage prepaid, addressed to the parties as
fol |l ows:

Howard A. Card
Box 813

Raynond, Al berta
Canada TOK 2SO

Janmes and Barbara Baird
Box 1120

Cardston, Alberta
Canada TOK OKO

Ofice of Legal Affairs
Departnent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

Attention: Carolyn Carman

Conpl i ance, Val uation & Resol ution
Depart nent of Revenue

FI at head County, Region 1

P. O Box 920

Kal i spel I, Montana 59903- 0920

Marvin M1l er

Land Use Speci al i st

Departnent of Natural Resources and Conservation
Plains Ofice

P. 0. Box 219

Pl ai ns, Montana 59859

DONNA EUBANK
Par al egal
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